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ORDER
PER SATBEER SINGH GODARA, J.M. :
These assessee’s four appeals [.T.A.Nos.1390, 1391,
1392 & 1393 /PUN./2023, arise against the CIT(A), Pune-11,
Pune's common Din/Order Nos.ITBA/APL/S/250/2023-24/

1057253781(1), 1057254983(1), 1057254672(1), 1057254433(1),

dated 20.10.2023, involving proceedings u/s. 143(3) r.w.s.147
[A.Y.2011-2012]; sec.144 [A.Y.2012-2013]; sec.144 [A.Y.2014-
2015] and 143(3) [A.Y.2015-2016] of the Income Tax Act,

1961 (in short “the Act”), assessment year-wise, respectively.

Heard both the parties at length. Case files perused.
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2. It emerges at the outset with the able assistance
coming from both the parties that the assessee’s first and
foremost substantive ground; rather the sole ground in
assessment years 2011-12 and 2012-13 and it’s former
grievance in latter twin appeals; is that the learned lower
authorities have erred in law and on facts in disallowing the
corresponding sub-contractual expenditure payments of
Rs.11,19,50,550/; Rs.12,15,39,950/-; Rs.7,67,94,800/- and
Rs.4,85,52,293/-, assessment year-wise, respectively. It is in
this factual backdrop that we proceed to decide the instant
first and foremost substantive issue herein together for the

sake of convenience and brevity.
A few relevant facts may be noticed as under.

2.1. This assessee is admittedly a company engaged in
civil construction business. There is hardly any dispute that it
had claimed to have incurred sub-contractual payments
aggregating to Rs.45,92,26,593/- involving varying sums in all
these assessment years. There is further no quarrel that all
these payments had been made by the assessee to it’s 28
payees/alleged sub-contractors by way of banking channel

only.

2.2. We proceed further and note that the departmental
authorities had carried-out sec.133A survey exercise in

assessee’s case on 22.03.2018. It came across various alleged
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incriminating material inter alia, indicating that the bank
account(s) of the foregoing 28 payees/sub-contractors had
witnessed immediate cash withdrawals upon receipt of the
impugned payments. This; along with other incriminating
material, made the learned departmental authorities to receive
survey statement(s) of the assessee’s director Shri Jaideep
Prasannakumar Raje as well as other authorised persons viz.,
S/Shri Pravin Divekar and Shishikant Naik etc. All of them
failed to rebut the clinching facts emerging from the foregoing
incriminating material indicating the assessee to have
indulged in availing bogus entries of sub-contract expenditure
in it’s regular business activity of civil construction. Faced
with the situation, the assessee through it’s authorised
person(s) agreed to surrender additional income(s)
representing bogus expenditure of Rs.1 crore, Rs.2 crore, Rs.4
crore and Rs.3 crore, totaling to Rs.10 crores; assessment

year-wise, respectively.

2.3. There is again no issue between the parties that the
assessee thereafter filed it’s returns as per the foregoing
declaration of Rs.10 crores in all these four assessment years.
The Assessing Officer took up scrutiny. He concluded in light
of the above survey developments in assessee’s case as well as
the facts emerging from the incriminating material found in

course thereof and in light of survey statements that the



ITA.No.1390 to 1393/PUN./2023
remaining sub-contractual expenditure in all these 28 payees’
cases deserve to be disallowed in toto i.e., Rs.45,92,26,593/-
reduced by Rs.10 crore declaration = Rs.35,88,37,593/-

coming to Rs.11,19,50,550/-; Rs.12,15,39,950/-;
Rs.7,67,94,800/- and Rs.4,85,52,293/- assessment year-wise,

respectively.

3 The assessee preferred it’s separate as many
appeals. The CIT(A)’s common impugned order has upheld the

Assessing Officer’s impugned action as follows :

Findings

18. | have considered : e casqg;};submissmns made by the
appellant and the remand r 5@” of the Avs_sesS}ﬁgf Officer ﬁ,The first contention
of the appellant |s~ at th ’g,},,\:céshiw“gs“ iwithdrawn/fr romftl;!e ﬁankwaccounts of the
sub-contractors"for j(ig@xg paymeﬁt - rat’é% ab ""'qrers Because in past
there were issugs. [¢ "aymé{jw by gth chﬁﬁa&org and fthe appellant was
facing cases under® Iabour Iaws, =LIoWeY /€ st &% apr eilant has not filed any
documentary evidence sl]"bsé‘:antlatmg that the™ sub-contractors were not
making due payments to the labourers and the appellant was facing Court
cases under labour laws. Further, no documentary evidence has been filed of
making payments directly to labourers'in the form of labour register/wage
register;‘etc. In the absence of any supporting documents, general submission
made by the appellant cannot be accepted.

19.1 The next contention of the appellant is that the cash withdrawn was used
for site expenses and this was expla ned to the survey team. The said
contention of the appellant is without aﬂy supporting document. During the
assessment proceedings, the Assessing Officer asked to file supporting
evidences for same but the appellant has not filed any supporting document
either during the assessment proceedings or during the appellate proceedings.
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AABCBT74170- BHATE & RAJE CONSTRUCTION CO PRIVATE LIMITED
o AY.2015-16

ITBA/APL/S/250/2023-24/1057254433(1)

The amount spent in cash as per appellant contention is Rs. 14.15 Crore and
~such a substantial amount cannot be allowed as deduction without any
supporting document.

19.2 Further, the appellant has .also not filed copy of any documents
impounded during survey operatior-" which could indicate that cash expenses
to the extent of Rs. 14,15,39,850/- were incurred by the appellant. Neither, the
appellant has filed the quantification of such cash expenses. Northere is any
finding nor quantification of such cash expenses, in the assessment order as
welllt is a well-established legal principle that no deduction for any expense
can be allowed in the absence of any supporting document. Accordingly, the
said general claim of the appellant that he incurred certain cash expenses, is
rejected. 4

20. Further contention of the sppellant is that during the assessment
proceedings for AY. 201 1-12, ii<had filed?’% g details of expenses incurred by
sub-contractors. This stateméﬁ%f th appellantclearly suggests that no such
details were filed for A.Y. 2012-13. ur rmore, this claim of the appellant is
contradictory to fts claim thiat the casti:withdrawn fiom the bank accounts were
used by the appellant forigé%pense& icurred or;?ﬁarious sites. Since, as per

TR : i) e
appellant's claim, the payments mad ubf-,ggryactors was received in form

; ke

Ao Wik A Ay £ hid 5 i :
of cash and was "‘é"‘%‘}?ﬁ?lﬂ:?&?é"ﬁm ih %sﬁgzgpqp t js,impossible for
sub-contractdre™to. uliize, thewsaidmoriey because! ihe money was never
rs*to ufilze the.said.moneycpecause the money

received by th‘é@uﬁ‘ic%%:-{%‘[ﬁﬂ‘fi is als —'i@porf’ént?tg;?nention that the

%

S

Assessing Officer has, givefi gﬁﬁ’c?%gf inethie assessment order that all
§,JIVena,Spe ngnethe a

SRR

the sub-contractors filed"their retums u/s 44AD“6f the Act by showing the
receipts between Rs. 51 Lakhs to Rs. 61 Lakhs. This finding clearly suggests
that no books of accounts were maintained by the sub-contractors.

Accordingly, the said contention of the appellant is rejected.

21. The appellant has further ciaimed that all payments made to sub-
contractors are after deducting TDS and through banking channels, therefore,
these expenses are genuine. This claim is contradictory to appellant's own
admission wherein he has contended that the cash withdrawn from the sub-
" contractors account was utilized by him for cash expenses. Furthermore, no
expenditure can be considered as genuine solely because the same was
made through banking channels and due TDS was deducted specially when
there areclinching evidences indicating that such expenses are bogus. It may
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AABCBT7417Q- BHATE & RAJE CONSTRUCTION CO PRIVATE LIMITED

AY. 2015-16
ITBA/APLIS/250/2023-24/1 057254433(1)

not be out of place to mention that in the statement recorded during the
survey, director as well as two employees of the assessee company admitted
that these sub-contractor éxpenses are not genuine. These statements have
not been retracted till date. Further, till date not even 1 single irvoice or kil
raised by these 28 sub-contractors has been filed by the appellant,

Considering these facts, the contention of the appellant that the expenses are
genuine because TDS was made, is rejected.

22. | have also considered the remand report of the Assessing Officer

wherein for reasons given in detail, the Assessing Officer has countered each

and every argument of the appellant and | agree with the Assessing Officer

that in the absence of crucial evidences such as bills, vouchers, work orders,

etc., the claim of the appellant that the expenses are genuine cannot be el
accepted. The appellant has filed merely copies of ITRs of sub-contractors and

ledger accounts in its books of accounts which are not sufficient to
substantiate the claim of expenses :

important to mention that boglis naff

e S,

ountingsto Rs. 14,15,39, 9501 It is also
ftheg’é;%gxpenses has been admitted
by the director of the appej@ﬁt company/in the éfggtement recorded during the
survey and the said state ?Qnt has ot been retFé}%ied till date. Moreover, the
appellant has declared an, undisclose( incom% f Rs. 2,00,00,000/- in the
return filed u/s 148 of the A‘ql\% These facts,cleatly fsuge;si.“ftihat the expense of
Rs. 14,15,39 950/ 1ot geniie N by

et o e s o e
s e og@gﬁg&; i%ﬂaﬁtu&gkdmoum debited in
S E

t he.appellant is aﬁ«r
the books of accouits,is Re: éﬁ%&éﬁg .as<an amolint of Rs. 47,70,000/

ﬁ i
was reversed by crediting-the same in the sub-cofitractor's account On this
claim, the assessing officer in the remand report for AY 2012-13 has not ~
commented anything. However, in the remand report for AY 2015-16, the
assessing officer, has submitted as under--

6.0 Another argument of the assessee that out of total such expenses hooked,
expenses fo the extent of Rs.47,70,000 have been reversed. In this context, the said
argument was made during the assessmant proceedings but the assessee could not
fumish any documentary evidence for reversal of expenditure. The said issue has
been elaborately discussed in para 12.8 of the assessment order. Before the Ld.
CIT (A), the assessee has merely made a claim but the documentary evidences
have not been filed. Thus, on merits as well, this ground pertaining to the reversal ‘
of expenditure is requested to be dismissed.

241 | have considered the above requést of the appellant and the remand
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AABCBT7417Q- BHATE & RAJE CONSTRUCTION CO PRIVATE LIMITED
AY.2015-16
ITBA/APL/S/250/2023-24/1057254433(1)

report. The appellant has submitied the following details of party-wise
reversal:- ‘

Contractor 3 Gross e e

Sr. No Pan No e ANUDLIRED Net Amount DS Nature of Wark
m by debit to Alc
Name Amount
Santosh

1 ANAPD7209H 5884000 450000 54,25,000 54,250 Reinforcement
Dhavan
Manohar

2 ATFPG1970M 591070 485000 54,25,000 54250 | Reinforcement
Gaikwad

3 Kailas Jori AKVPJ69SEM 6074000 350000 57,24,000 57,240 Shuttering
Rajendra

4 AQSPK3791L 5775000 350000 54,25,000 54250 Reinforcement
Katkar
Devidas

b AQSPK3793J 5849070 350000 54,99,000 54990 Shuttering
Kikile
Bharat

8 i [AXXPM5861R 6174000 450000 57,24,000 57240 Reinforcement
Manale
HARIBHAJAN

7 NARAYAN AMUPM1374M 5849000 350000 54,989,000 54990 Masonry work
MANE
Govind

8 BBXPM7507K 5775000 350000 54,25,000 54250 Reinforcement
Mohite
Nilesh

9 CBLPS1787N 5742000 585000 51,57,000 51570 Reinforcement
Sondkar
Appalal i

10 COGPSS601R 5775000 350000 54,25,000 54250 Reinforcement
Sutar

1y [OmPrakEsh- -, prosaoN 5633000 350000 5285000 | 52830 Unskilled
Contractor
I
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AABCB7417Q- BHATE & RAJE CONSTRUCTION CO PRIVATE LIMITED

AY.2015-16
ITBAVAPL/S/250/2023-24/1 057254433(1)

12 Ravikant AQWPTED43) 5620000 350000 52,79,000 52790 Shuttering

Total 47000
el

i

24.2 Itis a well settled legal position that no disallowance can be made more
than the expenses debited in the PJL Account, The assessee might not have
filed the copies of ledger accounts during the assessment proceedings, but the
said ledger accounts are now available on the records of the assessing officer,
The Assessing Officer is directed to verify the ledger accounts of above sub-
contractors and compute the disallowance only to the extent of expenses
debited in the P/L Account.

25.1 It may also be stated that there are certain decisions of High Courts [
PCIT-25 vs Ram Builders (ITA y%ﬁGQB Q&QTBJ (Bombay HC) and PCIT vs
Vishwashakti Construction {H;Jﬁ‘ 0.1 %65 &"2‘190'4 6 of 2018)] holding that only a
portion of bogus expenses;ghould% %allow hin the case of a contractor,

However, in all these jud % ents, §§sees vS:‘@{e Government Contractors
z

and the Hon'ble Court ob ierved ﬁ& 1} View o%ihe facts that payments by
Govemment/Semi-governnﬁg@i de_pa'r?tnéehtsﬁar@;‘r‘;“ eased only after multi-level
verifications of the, actual wark done by«;‘tﬁi@,{j@fﬁntr,,gctogﬁandﬂtherefore, the
execution of contac w’gf‘ ﬁfﬁﬁt"fﬁe‘«gc ;galjddﬁQ\zer, mtﬁ% present case,

priva%gg@;sohsﬂgﬁly. Thus, it is not

the appellant iS"doihg'g‘-cifi??EfQ ntractwo
possible to verify*as ‘}5%‘?ﬁtjﬂgé%§€f§;th;fe;§@5nk was~actually completedor not,
Neither, the appeII'JﬁF‘f‘wha_s%;gﬁﬁ”ﬁ“‘ﬁttéd?'btﬁ‘éw'%;ggssﬁ' pletion certificates for
various contracts executed b&f it.Thus, the contention that work was actually
completed by it, cannot be accepted.

25.2 There is one more reason for not accepting the appellant's contention
that it could not have completed the work without these sub-contract
expenses, is that during the survey operation, a chart of year-wise expenses
paid to these 28 sub-contractors was prepared which was made part of the
statement of Shri Jaideep Prasanna Kumar Raje as Annexure-2. This chiart”
has been scanned by the Assessing Officer in the assessment order. It can be
seen from this chart that the said bogus expenses were incurred only during
F.Ys. 2010-11, 201112, 2013-14 and 2014-15 and no such expenses were
debited in the books of accounts for F. Vg 2012-13, 2015-16 and 2016-17. This
chart clearly suggests that in three financ;_iaf years, the appellant could execute
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the work without debiting any expense in the names of these 28 sub-
contractors. Thus, the argument that the appellant could not have executed the
work without these sub-contract expenses, cannot be accepted.

25.3 It may also be stated that it is not an argument of the appellant that by
disallowing 100% of bogus labour sub-contract expenses, the net- profit rate as
per assessed income, is unreasonably high. Insuch a 3|tuat|on the appellant's
contention that since work is completed, whole of the bogus labour sub-
sentract expenses should not be disallowed, cannot be accepted.

26. To sum up, the action of the Assessing Officer in holding that the
expenses debited in the names of 28 sub-contractors as per the list in para 7.2
of the assessment order are bojus expenses, is upheld. However, the
Assessing Officer is directed to verify the ledger accounts of these sub-
contractors and re-compute the disallowance to be limited to the extent of
expenses debited in the P/L Acggunt durlﬁ“gfftbf year. The ground no. 1 raised

by the appellant is disposed fgcordl@ ) ?;,

5?&;\?

=Y

“3 i\k

This leaves assessee aggrieved to the extent

indicated hereinabove in all these four assessment years.

4. We have given our thoughtful consideration to the
vehement rival submissions against and in support of the
learned lower authorities action disallowing the assessee’s
sub-contractual payments. Ld. CIT-DR Shri Patel vehemently
argued that both the lower authorities have rightly made the
impugned sub-contract payments disallowance(s) going by the
contents of the seized material carrying presumption of
correctness u/sec.292C of the Act. He reiterated that the
assessee had been duly found to have prepared bogus sub-
contract expenditure vouchers as per the said material. He
further sought to highlight the fact that it is the bounden duty

of the assessee only to plead and prove the impugned
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expenditure by filing the necessary explanation supported by
cogent evidence which has been given a complete amiss at it’s
behest. He thus prayed for wupholding of identical

disallowance(s) in all these assessment years in entirety.

S. Learned counsel representing the assessee on the
other hand is fair enough in not disputing the foregoing facts
emerging from the incriminating material as well as the survey
statements regarding the impugned sub-contract expenses
amounts deposited in the payee’s accounts followed by the
cash withdrawals; which has been utilized in regular business
activities. He further drew our attention to the relevant
impugned material in pages 388 onwards in the paper book to

this effect.

0. Next comes the equally important question of
quantification of the impugned disallowance(s) in all these four
assessment years. A perusal of the assessee’s comparative
chart of it’s admitted corresponding book results at page-386
of the paper book for assessment years 2011-2012 and 2019-
2020 inter alia, indicates that it’s net profit rates stood at less
than 10% i.e., 6%; 4.63%; 5.9%; 6.59%; 4.98%; 3.15%; 5.87%;
4.43%; and 4.75%:; respectively as increased to 6.96%; 6.78%;
9.01% and 7.31% in these four assessment years after the
survey declarations of Rs.10 crores (supra). The same have

admittedly rose to 17.69%; 19.86%; 13.65% and 11.08%;
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respectively in these four assessment years post facto the

impugned additions.

7. We wish to make it clear at this stage that there is
no dispute between the parties about the assessee having
carried-out the very nature of civil construction activity in all
these assessment years. And also that the Ilearned
departmental authorities have admitted it’s net profit rate in
assessment year 2013-2014; forming part of the CIT(A)'s
common detailed adjudication herein. This is indeed coupled
with the fact that the assessee’s detailed paper book running
into 520 pages; and more particularly, from pages 388 to 503
[containing the incriminating material] further indicates that it
had incurred some actual expenditure as well along with
under various personal heads; as the case may be; which
carry presumption of correctness u/sec.292C of the Act. It is
thus an instance wherein the assessee’s book results deserve
to be rejected once they have not been properly maintained.
The fact also remains that once the assessee’s “Net Profit”
[“NP”] margins have uniformly remained in the same ratio
[approx.], the only inference which could be drawn is that
there is indeed a possibility of the taxpayer having utilized

cash withdrawals to meet day-to-day business requirements.

8. Mr. Patel at this stage vehemently submitted that

we ought not to dismiss the learned lower authorities’ findings
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either in light of sec.44AD or as per the incriminating material

proving only part of expenditure.

9. We have considered the Revenue’s foregoing
vehement objections regarding quantification of the impugned
sub-contract expenditure disallowance(s). We find that case
law settles the issue that sec.44AD could indeed form a
broader guiding factor to apply the foregoing presumptive
scheme in peculiar facts of a case even of it involves more than

the eligible turnover therein.

1. CIT vs. Subodh Gupta [2015] 54 taxmann.com 343 (Del.)

2. Pr.CIT vs. Vishwashakti Construction, Mumbai -
Judgment of Hon’ble Bombay High Court in ITA.No0.1016
of 2018 dated 04t May, 2023.

3. Pr. CIT vs. Ram Builders, Mumbai - Judgment of Hon’ble
Bombay High Court in ITA.No.398 of 2018 dated 18t
May, 2023.

4. CIT vs. Kailash Kacchawaha [2007] 293 ITR 449 (RAJ.)

5. V M Matere Infrastructures (India) Private Limited, Pune
vs. ACIT - Order of ITAT, Pune Bench, Pune dated
29.05.2023.

6. Hari Chainrai Kataria, Pune vs. ACIT - order of ITAT
Pune Bench, Pune dated 28.02.2013.

7. Nishikant T. Patne vs. ACIT [2013] 36 taxmann.com 540
[Pune-Tribu.].

8. G. Raja Gopala Rao vs. DCIT [2017] 78 taxmann.com 61
[Visakhapatnam-Tribu.].
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9.1. Faced with this factual position, we are of the
considered opinion that in light of the foregoing judicial
precedents that the estimation of profit @ 8% of the assessee’s
corresponding revenue operation or that declared in the
assessee’s book results whichever is higher will meet the ends
of justice. We order accordingly and direct the Assessing
Officer to re-compute the profit in the above terms. This is
indeed subject to the rider that our impugned estimation shall
not be treated as a precedent.

The assessee’s instant first and foremost identical
sole substantive ground(s) in all these cases is partly accepted

in above terms.

10. Learned Counsel next take us to the twin latter
assessment years 2014-2015 and 2015-2016 allegedly
involving some “reversal” entries regarding the assessee’s sub-
contracting parties. We are of the considered opinion that once
the learned Assessing Officer has been directed to restrict the
impugned disallowance(s) in foregoing terms after rejecting the
assessee’s book results; such a course of action of dealing with
the impugned reversal entries hardly deserves an independent
adjudication anymore going by Indwell Construction vs. CIT

[1998] 232 ITR 76 (A.P.). Rejected accordingly.

No other ground or argument has been pressed

before us.
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11. To sum-up, these assessee’s four appeals [.T.A.Nos.
1390, 1391, 1392 & 1393/PUN./2023 are partly allowed in
above terms. A copy of this common order be placed in the

respective case files.

Order pronounced in the open Court on 26.04.2024.

Sd/- Sd/-
[RAMA KANTA PANDA] [SATBEER SINGH GODARA]
VICE PRESIDENT JUDICIAL MEMBER

Pune, Dated 26th April, 2024

VBP/-
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1. The appellant

2. The respondent

3. The CIT(A), Pune-11, Pune.
4, The Pr. CIT, Pune concerned
S. D.R. ITAT, “A” Bench, Pune.
0. Guard File.

/ /By Order//

/ /True Copy //

Sr. Private Secretary, ITAT, Pune Benches,
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